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Summary 

The appointment of a Supreme Court Justice is an event of major significance in American 
politics. Each appointment is of consequence because of the enormous judicial power the 
Supreme Court exercises as the highest appellate court in the federal judiciary. Appointments are 
usually infrequent, as a vacancy on the nine-member Court may occur only once or twice, or 
never at all, during a particular President’s years in office. Under the Constitution, Justices on the 
Supreme Court receive what can amount to lifetime appointments which, by constitutional 
design, helps ensure the Court’s independence from the President and Congress. 

The procedure for appointing a Justice is provided for by the Constitution in only a few words. 
The “Appointments Clause” (Article II, Section 2, clause 2) states that the President “shall 
nominate, and by and with the Advice and Consent of the Senate, shall appoint ... Judges of the 
supreme Court.” The process of appointing Justices has undergone changes over two centuries, 
but its most basic feature — the sharing of power between the President and Senate — has remained 
unchanged: To receive appointment to the Court, a candidate must first be nominated by the 
President and then confirmed by the Senate. 

Political considerations typically play an important role in Supreme Court appointments. It is 
often assumed, for example, that Presidents will be inclined to select a nominee whose political or 
ideological views appear compatible with their own. The political nature of the appointment 
process becomes especially apparent when a President submits a nominee with controversial 
views, there are sharp partisan or ideological differences between the President and the Senate, or 
the outcome of important constitutional issues before the Court is seen to be at stake. 

Additionally, over more than two centuries, a recurring theme in the Supreme Court appointment 
process has been the assumed need for professional excellence in a nominee. During recent 
presidencies, nominees have at the time of nomination, most often, served as U.S. appellate court 
judges. The integrity and impartiality of an individual have also been important criteria for a 
President when selecting a nominee for the Court. 

The speed by which a President selects a nominee for a vacancy has varied during recent 
presidencies. A President might announce his intention to nominate a particular individual within 
several days of when a vacancy becomes publicly known, or a President might take multiple 
weeks or months to announce a nominee. The factors affecting the speed by which a President 
selects a nominee include whether a President had advance notice of a Justice’s plan to retire, as 
well as when during the calendar year a Justice announces his or her departure from the Court. 

On rare occasions, Presidents also have made Court appointments without the Senate’s consent, 
when the Senate was in recess. Such “recess appointments,” however, were temporary, with their 
terms expiring at the end of the Senate’s next session. Recess appointments have, at times, been 
considered controversial because they bypassed the Senate and its “advice and consent” role. The 
last recess appointment to the Court was made in 1958 when President Eise nh ower appointed 
Potter Stewart as an Associate Justice (Justice Stewart was confirmed by the Senate the following 
year). 

Additional CRS reports provide information and analysis related to other stages of the 
confirmation process for nominations to the Supreme Court. For a report related to consideration 
of nominations by the Senate Judiciary Committee, see CRS Report R44236, Supreme Court 
Appointment Process: Consideration by the Senate Judiciary > Committee, by Barry J. McMillion. 
For a report related to Senate floor debate and consideration of nominations, see CRS Report 
R44234, Supreme Court Appointment Process: Senate Debate and Confirmation Vote, by Barry J. 
McMillion. 
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Background 

The appointment of a Supreme Court Justice is an event of major significance in American 
politics. 1 Each appointment to the nine-member Court is of consequence because of the enormous 
judicial power that the Court exercises, separate from, and independent of, the executive and 
legislative branches. While “on average, a new Justice joins the Court almost every two years,” 2 
the time at which any given appointment will be made to the Court is unpredictable. 
Appointments may be infrequent (with a vacancy on the Court occurring only once or twice, 
or never at all, during a particular President’s years in office) 3 or occur in close proximity to each 
other (with a particular President afforded several opportunities to name persons to the Court). 4 

The procedure for appointing a Justice to the Supreme Court is provided for in the U.S. 
Constitution in only a few words. The “Appointments Clause” (Article II, Section 2, Clause 2) 
states that the President “shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint ... Judges of the supreme Court.” 5 While the process of appointing Justices has 
undergone some changes over two centuries, its most essential feature — the sharing of power 
between the President and the Senate — has remained unchanged: To receive appointment to the 
Court, one must first be formally selected (“nominated”) by the President and then approved 
(“confirmed”) by the Senate. 

Although not mentioned in the Constitution, an important role is also played midway in the 
process — after the President selects, but before the Senate as a whole considers the nominee — by 
the Senate Judiciary Committee. Since the end of the Civil War, almost every Supreme Court 
nomination received by the Senate has first been referred to and considered by the Judiciary 
Committee before being acted on by the Senate as a whole. 



1 This scope of this report involves the selection of a nominee to the Supreme Court by the President. For a report 
providing information and analysis related to consideration of nominations to the Court by the Senate Judiciary 
Committee, see CRS Report R44236, Supreme Court Appointment Process: Consideration by the Senate Judiciary 
Committee, by Barry J. McMillion. For a report providing information and analysis related to floor action on 
nominations, see CRS Report R44234, Supreme Court Appointment Process: Senate Debate and Confirmation Vote, by 
Barry J. McMillion. 

“ U.S. Supreme Court, The Supreme Court of the United States (Washington: Published by the Supreme Court with the 
cooperation of the Supreme Court Historical Society, revised September 2006), p. 10. (Hereafter cited as Supreme 
Court, Supreme Court of the United States.) 

3 Of the 43 individuals who have served as President of the United States, 6 (Presidents Andrew Johnson, Franklin 
Pierce, James A. Garfield, William McKinley, Calvin Coolidge, and Gerald R. Ford) made one Supreme Court 
nomination each, while 3 others (Presidents William Henry Harrison, Zachary Taylor, and Jimmy Carter) were unable 
to make a single nomination to the Court since no vacancies occurred on the Court during their presidencies. Note that 
President Andrew Johnson’s single nomination to the Court was not approved by the Senate. 

4 For instance, nine vacancies occurred on the Court during a 5 Vi-year period of Franklin D. Roosevelt’s presidency, 
with all of FDR’s nine nominations to fill those vacancies confirmed by the Senate. The President with the largest 
number of Supreme Court confirmations in one term (apart from the first eight of George Washington’s nominations — 
all in his first term, and all confirmed) was William Howard Taft, who, during his four years in office, made six Court 
nominations, all of which were confirmed by the Senate. 

5 The decision of the Framers at the Constitutional Convention of 1787 to have the President and the Senate share in the 
appointment of the Supreme Court Justices and other principal officers of the government, one scholar wrote, was a 
compromise reached between “one group of men [who] feared the abuse of the appointing power by the executive and 
favored appointments by the legislative body,” and “another group of more resolute men, eager to establish a strong 
national government with a vigorous administration, [who] favored the granting of the power of appointment to the 
President.” Joseph P. Harris, The Advice and Consent of the Senate: A Study of the Confirmation of Appointments by 
the United States Senate (Berkeley, CA: University of California Press, 1953; reprint, New York: Greenwood Press, 
1968), p. 33. (Hereafter cited as Harris, Advice and Consent of the Senate.) 
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